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April 24, 2024 

VIA EMAIL ONLY 

Hon. David Thomas 
Ashtabula County Auditor 
25 West Jefferson Street,  
Jefferson, OH 44047-1092 
auditor@ashtabulacountyauditor.org 
 
CONFIDENTIAL SETTLEMENT COMMUNICATION SUBJECT TO EVIDENCE RULE 408 
 

Re: Property Owner:  Ashtabula Industrial Park, LLC  
BOR No.:  2023-0066 
Parcel No.: 03-000-00-140-00 
Response from Property Owner/Complainant to Settlement Worksheet 

Dear Auditor Thomas: 

My firm represents Ashtabula Industrial Park, LLC (“AIP”), which owns parcel 03-000-
00-140-00 (the “Subject Property”).  The Subject Property is subject to a tax year 2023 valuation 
complaint (“the BOR Complaint”), to which your office has assigned Board of Revision (“BOR”) 
case number 2023-0066 (the “BOR Case”).  The Subject Property occupies 104.603 acres and 
includes a decommissioned former coal-fired power plant.  The Subject Property’s land and 
improvements are so materially encumbered with environmental cleanup obligations that AIP is 
subject to a court-ordered requirement to remediate the Subject Property, which it is pursuing by 
safely preparing and demolishing the Subject Property’s improvements.  Since before AIP 
acquired the Subject Property, these improvements have been unsafe and unusable due to asbestos. 
Any buyer of the Subject Property would be subject to the same court-ordered remediation 
obligations that AIP assumed when it purchased the Subject Property for $10. 

 
Your office originally assigned a fair market value to the Subject Property for tax year 

2023 of $4,795,500, allocating $1,416,600 to the Subject Property’s land, and $3,378,900 to its 
buildings.  On its BOR Complaint, AIP requested a total fair market value for the Subject Property 
of $1,416,600. 
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Last week, we received your office’s April 5, 2024 Settlement Worksheet, which proposed 
a settlement of the BOR Case at a fair market value of $2,303,400; we understand that this proposal 
would reduce the value assigned to the Subject Property’s buildings, but would retain the Auditor’s 
original land value.  In other words, the Settlement Worksheet proposes a building value of 
$886,800 for the asbestos-containing buildings, which are decommissioned, subject to court-
ordered remediation, and which AIP is in the process of preparing for demolition. 

 
As the following discussion and attached documents show, AIP recently bought the Subject 

Property in an arm’s length transaction for $10.  The purchase price in this arm’s length sale was 
so low because AIP also assumed the seller’s court-ordered environmental clean-up obligations.  
The State of Ohio required AIP to secure bonds covering the projected $27-million cost of clean-
up.  Until the Subject Property has been fully remediated, its true value is negative, to the tune of 
millions of dollars, given the lengthy and costly environmental clean-up and remediation that AIP 
is required to perform, and which any buyer of the Subject Property would inherit under the terms 
of the Stipulation. 

 
Rather than pursue the lower value of $10, which the Subject Property’s recent purchase 

price supports, AIP would agree to a fair market value for the Subject Property of $1,416,600, 
which is the Auditor’s original land value for the Subject Property.  As the below analysis shows, 
even if we made the extraordinary and factually incorrect assumption that the Subject Property is 
not burdened with environmental remediation obligations, the Subject Property’s current per-acre 
value of about $13,540 would exceed the land value of other immediately adjacent parcels, which 
are presumably not subject to the same degree of court-ordered clean-up requirements that 
encumber the Subject Property.  In short, AIP’s suggested value of $1,416,600 certainly exceeds 
the Subject Property’s economic value, given the costs of remediation.  It unquestionably exceeds 
the price that AIP paid to acquire the Subject Property just seven months before the 2023 tax lien 
date.  And it materially exceeds the per-acre value that the Auditor assigned to multiple adjacent 
properties. 

 
For all of these reasons, which are set forth in greater detail below, AIP respectfully 

proposes to settle the BOR Case by agreeing to a fair market value of the Subject Property for Tax 
Year 2023 of $1,416,600. 

 
I. AIP Acquired the Subject Property in Mid-2022 for $10 in an Arm’s Length Sale 

 
AIP attached to its BOR Complaint the Conveyance Fee Statement and Deed associated 

with its $10 purchase of the Subject Property in May 2022. See BOR Complaint, attached as 
Exhibit A.  The Deed notes that the Subject Property is subject to a Stipulation in favor of the 
Ohio Department of Natural Resources and the Ohio Environmental Protection Agency concerning 
certain remediation and demolition obligations that was filed in a lawsuit styled In re FirstEnergy 
Solutions Corp., et al., now captioned as In re Energy Harbor LLC and Pleasants Corp., Case No. 
18-50757 (Bankr. N.D. Ohio), Docket No. 3045.  Id.  Providing further detail, and confirming that 
AIP is bound by the seller’s environmental remediation and demolition obligations, AIP included 
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with its BOR Complaint the “Supplement to DTE-100” that it filed with its Conveyance Fee 
Statement, which confirmed that “the only consideration associated with the transaction is $10.” 
Id.   

 
That Supplement continues, explaining why the arm’s length purchase price of $10 was so 

low: 
 
The consideration is based upon the extensive remediation, restoration, and 
demolition obligations that Grantee will need to fulfill to render the Real Estate 
suitable for use and/or development.  Further, the structures on the Real Estate are 
associated with a former coal-fired power plant that has been permanently 
decommissioned and said structures will have to be demolished for the property to 
be suitable for use and/or development.  Specifically, Grantee will be required to 
comply with the obligations set forth in the Stipulation Resolving Confirmation 
Objection of Environmental Agencies by and between FirstEnergy Generation LLC 
nka Energy Harbor Generation LLC and the United States Environmental 
Protection Agency, Ohio Environmental Protection Agency and the Ohio 
Department of Natural Resources dated August 15, 2019 and filed in Case No. 18-
5075-amk as Doc 3045 (the “Stipulation”), as such Stipulation has been modified 
in conjunction with this transaction.  Grantee’s assumption of the responsibility for 
compliance with the Stipulation, as modified, requires, among other things, 
demolition and remediation of structures within Lake Erie and on the Real Estate.  
The structures and materials removed from the Lake Erie lakebed and Real Estate 
must be handled in accordance with applicable law at Grantee’s expense.  Based 
upon the foregoing, the actual consideration associated with the transaction is $10. 

 
Id.  
 
 The Supplement to the Conveyance Fee Statement is consistent with the terms of AIP’s 
Asset Purchase Agreement with Energy Harbor Generation LLC (the FirstEnergy successor that 
sold the Subject Property to AIP). See Asset Purchase Agreement, attached as Exhibit B, at Section 
2.03, Assumed Liabilities, page 12 (noting that AIP assumed, among many other environmental 
responsibilities, the clean-up and demolition responsibilities required in the Ashtabula 
Stipulation).1  In particular, AIP assumed “all” of Seller’s demolition and restoration 
responsibilities under the Ashtabula Stipulation. Id. at Section 2.03(g), at page 12–13.   
 

 
1 The Asset Purchase Agreement defines the Ashtabula Stipulation to be the “Notice of Filing 
Stipulation Resolving Confirmation Objection of Environmental Agencies filed in the Bankruptcy 
Case as Dkt. No. 3045, outlining remediation and restoration obligations associated with the 
Ashtabula Real Property.” Id., at 1–2. 
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 Because it assumed these broad demolition and restoration responsibilities, AIP would only 
agree to pay a nominal sum of $10 to acquire the Subject Property.  AIP bargained in its own best 
interest in its purchase of the Subject Property, and it has no common ownership or control with 
FirstEnergy, Energy Harbor Generation LLC, or any of their affiliates. 
 
 In short, AIP bought the Subject Property from an unrelated party for a purchase price of 
$10. As part of that transaction, it assumed the Seller’s legal duties to remediate the Subject 
Property, including the Seller’s duties to demolish the asbestos-containing buildings, restore the 
submerged lakebed, and clean ponds and land. 
 

II. The Stipulation and Court-Ordered Cleanup Requirement, Including $27 Million Surety 
Bonds to Secure Clean-up Obligations 

 
FirstEnergy formerly operated the Subject Property before it permanently decommissioned 

the coal-fired power plant.  During FirstEnergy’s bankruptcy, and in response to various 
environmental protection agencies’ objections to the bankruptcy, FirstEnergy entered the 
Stipulation on August 15, 2019. See Stipulation, attached as Exhibit C.2  That Stipulation, defined 
as the Ashtabula Stipulation in the Asset Purchase Agreement, set forth extensive remediation and 
demolition obligations, and only permitted FirstEnergy to sell the Subject Property if its buyer 
agreed to assume those clean-up obligations. See Stipulation, at 1–2; Asset Purchase Agreement, 
at 1–2. 

 
For instance, the Stipulation required FirstEnergy either to “(i) demolish the power plant 

facility . . . , restore such property in full compliance with all applicable state and federal 
environmental rules [within 5 years] . . . or (ii) sell or transfer the property to a third party 
purchaser who will demolish the Ashtabula Property, restore such property . . . and use reasonable 
best efforts to do the foregoing activities within 5 years of the Effective Date.” Id. at 1. 

 
As a condition for approving the Stipulation, the Ohio Environmental Protection Agency 

(“Ohio EPA”) required any buyer of the Subject Property to provide “financial assurance for the 
demolition and asbestos abatements costs at such property in the amount of $15 million . . .” Id. at 
1.  Likewise, the Ohio EPA required an additional bond of another $12 million to secure the clean-
up obligations as to the Subject Property’s shoreline and lakebed. Id. at 2. 

 
The Stipulation’s cleanup obligations, which AIP assumed when it bought the Subject 

Property, were not limited merely to remediating or demolishing the former generation facilities; 
AIP must also perform shore modifications, remove real and personal property, remove an oily 

 
2 Note that the Stipulation was attached as Exhibit A to a Notice of Filing Stipulation that was filed 
with the Bankruptcy Court, and both the Notice and the Stipulation are attached here as Exhibit C.  
Citations in this letter to the Stipulation’s page numbers relate to the Stipulation, not the Notice 
that precedes it. 
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treatment pond, decommission certain treatment systems and coal piles, and transfer a residual 
waste landfill, among many other cleanup obligations. See Stipulation, at 1–4.  

 
As the Asset Purchase Agreement and Stipulation required, AIP has secured $27 million 

of surety bonds, which the Ohio EPA required to secure FirstEnergy’s, and now AIP’s, clean-up 
and demolition obligations. See $15 Million and $12 Million Surety Bonds, attached as Exhibits 
D and E, respectively.  In other words, to ensure that AIP lives up to the clean-up responsibilities 
it assumed from FirstEnergy, the State of Ohio required AIP to bring $27 million of bonds to the 
table – this explains why AIP would only pay a nominal sum of $10 to buy the Subject Property. 

 
III. The Auditor Assigned Per-Acre Land Values to Neighboring Properties of $5,000 and 

$11,250 Per Acre, Substantially Less than the $13,540 Per Acre Value Assigned to the 
Subject Property’s Land 

AIP initially requested a $1,416,600 value because that was the Auditor’s original land 
value for the Subject Property, even though much of the land is encumbered and affected by 
environmental remediation obligations, and even though the Auditor’s land value on a per-acre 
basis substantially exceeds the value assigned to multiple immediately adjacent parcels.  AIP 
remains interested in resolving the BOR Case at the county level by agreeing to the Auditor’s 
original land value, but it did wish to note that the Auditor’s per-acre land value of the Subject 
Property exceeds the per-acre values that were assigned to AIP’s presumably un- or less-
environmentally encumbered neighbors. 

AIP understands from the Auditor’s website that the Auditor assigned three different per-
acre values to the Subject Property’s land.  Here is a snip from the Auditor’s website listing the 
different values that the Auditor assigned to the Subject Property’s land: 

 

Dividing each of the three Market Land Values by their acreage yields the following three 
per-acre values that the Auditor assigned to the Subject Property: 
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Portion of 
Subject 

Property 

Auditor’s Market Land 
Value 

Acres Auditor’s Per-
Acre Land Value 

1 $210,000 12.0000 $17,500 
2 $736,580 42.6000 $17,290 
3 $470,030 50.0030 $9,400 
Average $1,416,610 104.6030 $13,543 

 
The Subject Property’s current land values substantially exceed the values the Auditor 

assigned to AIP’s eastern neighbors, both on the water and inland.3  For instance, the Auditor 
assigned a value of $370,220 to parcel 03-010-00-011-02’s 74.2750 acres, yielding a land value 
for that neighboring parcel of under $5,000 per acre. See Land Summary of Parcel 03-010-00-011-
02, attached as Exhibit F. This neighboring property is immediately to the east of the Subject 
Property, and it is a similarly aged and largely vacant industrial site: 

 

 
3 The parcel to the west of the Subject Property along the water is a park, and its valuation is 
probably not relevant to the Subject Property’s. 
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As to the value the Auditor assigned to neighboring water-front industrial land, the Auditor 
assigned a land value of $237,850 to parcel 03-000-00-142-00, which the Ashtabula County Port 
Authority owns, yielding a per-acre land value of this 21.142-acre water-front industrial site of 
$11,250. See Land Summary of Parcel 03-000-00-142-00, attached as Exhibit G.  The following 
snip illustrates this other parcel’s location immediately to the east of the Subject Property along 
the shore of Lake Erie: 
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For the purposes of illustration, a weighted average of these two neighboring properties’ values on 
a per-acre basis would be less than $6,400 per acre: 

Parcel Acreage Auditor’s Per-Acre  
Land Value 

Weighted Avg.  
Per-Acre Value 

 
03-010-00-011-02 74.2750 $5,000 $5,000 x 

(74.2750/95.417) = 
$3,890 

03-000-00-142-00 21.142 $11,250 $11,250 x 
(21.142/95.417) = 

$2,497.50 
Total 95.417 

Acres 
 Weighted Average of 

Eastern Neighbors’ Land 
Values: 

$6,387.50/Acre 
 

Applying that weighted average of the two neighboring parcels’ land values to the Subject 
Property’s 104.603 acres would indicate a land value for the Subject Property of $668,152, which 
is less than half the land value of $1,416,600 that the Auditor assigned to the Subject Property.  All 
of this data reinforces the notion that AIP’s requested reduction in value to $1,416,600 is not 
merely consistent with neighboring valuations, but that this proposal exceeds the per-acre values 
that have been assigned to the Subject Property’s eastern neighbors. 

IV. AIP Respectfully Proposes Resolving the BOR Case at the County Level by Agreeing 
to a Fair Market Value of $1,416,600, Even Though it Recently Bought the Subject 
Property for Just $10 in May 2022, Even Though the State of Ohio Required AIP to 
Secure its Clean-Up Responsibilities with $27 Million in Surety Bonds, and Even 
though the Auditor’s Value of the Subject Property’s Land Exceeds the Value the 
Auditor Assigned to AIP’s Neighbor’s Land 

AIP reiterates its gratitude to the Auditor for reviewing the Subject Property, and for 
offering the recent Settlement Worksheet.  AIP respectfully responds to the Auditor’s proposed 
settlement value of $2,303,400 by suggesting that a value, for settlement purposes, of $1,416,600 
is reasonable, and substantially exceeds the Subject Property’s true value. 

AIP recently purchased the Subject Property for $10; in the hypothetical setting of a future 
appeal to the Board of Tax Appeals, that is the value that AIP would request.  As part of its 
acquisition of the Subject Property, AIP assumed the Subject Property’s former owner’s court-
ordered environmental clean-up obligations.  The State of Ohio would only permit AIP to assume 
those clean-up responsibilities, including remediation of asbestos, restoration of the lakebed and 
lakeshore, and demolition and removal of asbestos-containing industrial buildings and ponds if 
AIP secured surety bonds that total $27 million.  Valuing this compromised property at a value of 
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$1,416,600 would be a reasonable resolution at the county level, and would avoid the cost and 
uncertainty of an appeal to the Ohio Board of Tax Appeals.  That settlement value would exceed 
the per-acre land values that the Auditor has assigned to AIP’s neighbors, and would reflect the 
fact that the decommissioned power plant’s asbestos-containing buildings have a negative or non-
existent contribution to the Subject Property’s value. 

 Thank you again for your patience in considering the materials that AIP has presented, and 
also for the extension of time for AIP to respond to your Settlement Worksheet.  We look forward 
to learning whether the Auditor would agree to a settlement of the BOR case at a fair market value 
of $1,416,600.   

 
 Sincerely, 

 

 
 
Jonathan Brollier 

 
JB 
Enclosure 
 
cc: Ms. Tara Frable (trfrable@ashtabulacounty.us) 
 
 













































UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 ) Chapter 11 
In re: )  
 ) Case No. 18-50757 (AMK) 
FIRSTENERGY SOLUTIONS CORP., et al.,1 ) (Jointly Administered) 
 )  
    Debtors.  )  
 ) Hon. Judge Alan M. Koschik 

 )  
 

NOTICE OF FILING STIPULATION RESOLVING  
CONFIRMATION OBJECTION OF ENVIRONMENTAL AGENCIES  

 
PLEASE TAKE NOTICE that the Debtors hereby file the Stipulation Resolving 

Confirmation Objection of Environmental Agencies attached hereto as Exhibit A, resolving any 

and all objection to confirmation of the Sixth Amended Joint Plan of Reorganization of 

FirstEnergy Solutions Corp., et al. Pursuant to Chapter 11 of the Bankruptcy Code [Dkt. No. 

2934] (as may be amended from time to time, the “Plan”) by the U.S. Environmental Protection 

Agency, the Office of the Ohio Attorney General, acting on behalf of the Ohio Environmental 

Protection Agency and the Ohio Department of Natural Resources (collectively, the 

“Environmental Agencies”). 

PLEASE TAKE FURTHER NOTICE that this Notice, including the Stipulation, and 

all other documents filed in these chapter 11 cases are available free of charge by visiting the 

case website maintained by the Debtors’ notice and claim agent, Prime Clerk LLC, available at 

http://cases.primeclerk.com/fes.  You may also obtain copies of any pleadings by visiting the 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: FE Aircraft Leasing Corp. (9245), case no. 18-50759; FirstEnergy Generation, LLC (0561), case no. 
18-50762; FirstEnergy Generation Mansfield Unit 1 Corp. (5914), case no. 18-50763; FirstEnergy Nuclear 
Generation, LLC (6394), case no. 18-50760; FirstEnergy Nuclear Operating Company (1483), case no. 18-50761; 
FirstEnergy Solutions Corp. (0186); and Norton Energy Storage L.L.C. (6928), case no. 18-50764.  The Debtors’ 
address is: 341 White Pond Dr., Akron, OH 44320. 
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Court’s website at https://www.ohnb.uscourts.gov in accordance with the procedures and fees set 

forth therein.  

Dated: August 15, 2019 
  
 

Respectfully submitted, 
 
/s/ Kate M. Bradley    
BROUSE MCDOWELL LPA 
Marc B. Merklin (0018195) 
Kate M. Bradley (0074206) 
Bridget A. Franklin (0083987) 
388 South Main Street, Suite 500 
Akron, OH 44311-4407  
Telephone: (330) 535-5711 
Facsimile: (330) 253-8601 
mmerklin@brouse.com 
kbradley@brouse.com 
bfranklin@brouse.com 
 
  - and -  
 
AKIN GUMP STRAUSS HAUER & FELD LLP 
Ira Dizengoff (admitted pro hac vice) 
Lisa Beckerman (admitted pro hac vice) 
David Botter (admitted pro hac vice) 
One Bryant Park 
New York, New York 10036 
Telephone: (212) 872-1000 
Facsimile: (212) 872-1002 
idizengoff@akingump.com 
lbeckerman@akingump.com 
dbotter@akingump.com 
 
         - and - 
 
Scott Alberino (admitted pro hac vice) 
Kate Doorley (admitted pro hac vice) 
2001 K Street, N.W. 
Washington, D.C. 20006 
Telephone: (202) 887-4000 
Facsimile: (202) 887-4288 
salberino@akingump.com 
kdoorley@akingump.com 
 

 Counsel for Debtors 
and Debtors in Possession 
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Exhibit A 
 

Stipulation 
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Stipulation Resolving Confirmation Objection of Environmental Agencies 

In resolution of any and all objections to confirmation of the Sixth Amended Joint Plan of 
Reorganization of FirstEnergy Solutions Corp. et al. Pursuant to Chapter 11 of the Bankruptcy 
Code [Docket No. 2934] (the “Plan”)1 of the U.S. Environmental Protection Agency (“US 
EPA”), the Office of the Ohio Attorney General, acting on behalf of the Ohio Environmental 
Protection Agency (“Ohio EPA”) and the Ohio Department of Natural Resources (“ODNR” and, 
collectively, the “Environmental Agencies”), the Environmental Agencies and FirstEnergy 
Solutions Corp. and its affiliates and subsidiaries that are debtors and debtors in possession in the 
Chapter 11 cases jointly administered under the caption In re FirstEnergy Solutions Corp., et. al., 
Case No. 18-50757 (amk), Bankr. N.D. Ohio (collectively, the “Debtors” and, together with the 
Environmental Agencies, the “Parties”) agree to the following: 

 
1) Ashtabula site - Reorganized FG shall either (i) demolish the power plant facility 

owned by Reorganized FG (the “Ashtabula Property”), restore such property in full 
compliance with all applicable state and federal environmental laws, rules, and 
regulations, and use reasonable best efforts to do the foregoing activities within 5 years 
of the Effective Date or (ii) sell or transfer the property to a third party purchaser who 
will demolish the Ashtabula Property, restore such property in full compliance with all 
applicable state and federal environmental laws, rules, and regulations, and use 
reasonable best efforts to do the foregoing activities within 5 years of the Effective 
Date.  Reorganized FG shall demolish the NPDES treatment building and restore the 
property in full compliance with all state and federal environmental laws, rules, and 
regulations within 1 year after discharge treatment is no longer required.  
Notwithstanding the foregoing, if Reorganized FG sells or transfers the Ashtabula 
Property to a third party purchaser, and such purchaser agrees to provide financial 
assurance for the demolition and asbestos abatement costs at such property in the 
amount of $15 million (or such lesser amount agreed by the third party purchaser and 
Ohio EPA), the third party purchaser will not be bound by the demolition and 
restoration deadlines set forth herein. 

 
Subject to the proviso in the immediately preceding sentence, if Reorganized FG sells or 
transfers the Ashtabula Property to a third party purchaser, the asset purchase agreement 
shall require the third party purchaser to meet the demolition and restoration obligations 
set forth above, and provide that Ohio EPA is a third party beneficiary with respect to 
such obligations.   To the extent Reorganized FG sells or transfers the Ashtabula Property 
following the Effective Date, Reorganized FG shall provide to counsel for Ohio EPA the 
following: (i) 60 days’ notice of the scheduled closing date of a proposed sale or transfer, 
(ii) 60 days’ notice, or as soon as reasonably practicable thereafter, the name of the 
prospective purchaser or transferee, and (iii) as soon as reasonably practicable, and in no 
event later than 20 days prior to the scheduled closing date of a proposed sale or transfer, 
a copy of the proposed sale or transfer agreement. 

                                                           
1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan. 
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New Holdco shall provide a guarantee to Reorganized FG with respect to Reorganized 
FG’s obligations under this Paragraph 1, in the amount of $15 million, and Ohio EPA 
shall be a third party beneficiary of such guarantee. 

  
2) Ashtabula Submerged Land Lease - Reorganized FG shall assume the submerged land 

lease associated with the Ashtabula site (the “Ashtabula SLL”) as of the Effective Date, 
which Ashtabula SLL shall be modified to provide for the following: (i) Reorganized 
FG shall remove personal property, structures, buildings and fixtures and performance 
of shore modifications to be set forth in a work plan to be reasonably agreed to between 
the Debtors and ODNR, and to complete such activities within 3 years of the Effective 
Date, (ii) Reorganized FG shall remove all other buildings, fixtures, and personal 
property, except for any piping required for discharge treatment, to be set forth in a 
work plan to be reasonably agreed between the Debtors and ODNR, and to complete 
such activities within 7.5 years of the Effective Date,  (iii) the Debtors and ODNR shall 
use their best efforts to agree to a work plan no later than the Effective Date, (iv) access 
to the Ashtabula SLL property as necessary to perform discharge treatment, (v) removal 
of any piping and property restoration within 1 year after discharge treatment is no 
longer required, and (vi) all demolition, removal, and restoration work shall be in full 
compliance with all applicable state and federal environmental laws, rules, and 
regulations.  ODNR agrees to an extension under section 365(d)(4)(B)(ii) of the 
Bankruptcy Code with respect to the Ashtabula SLL until the Effective Date. 

 
New Holdco shall provide a guarantee to Reorganized FG with respect to Reorganized 
FG’s Ashtabula SLL obligations set forth above in the amount of $12 million, and 
ODNR shall be a third party beneficiary of such guarantee.   

 
3) ODNR, subject to its statutory and regulatory requirements, will consider an 

assignment of the Ashtabula SLL as set forth in paragraph (7) of the SLL, including, 
without limitation, consideration of the financial ability, including any provision of 
financial assurance, of any proposed assignees of the Ashtabula SLL to perform the 
demolition, removal and restoration requirements set forth in paragraph 2 above, 
subject to ODNR’s approval not being unreasonably withheld or unreasonably 
conditioned.  If the Director of ODNR approves the assignment, the assignee(s) of the 
Ashtabula SLL shall perform the demolition, removal and restoration requirements as 
set forth in Paragraph 2 above in full compliance with the aforesaid plans agreed to 
between Debtors and ODNR and all applicable state and federal environmental laws, 
rules, and regulations within the time periods set forth in paragraph 2 above.    

 
4) Lake Shore Submerged Land Lease - Reorganized FG shall assume the submerged land 

lease associated with the Lake Shore site (the “Lake Shore SLL”) as of the Effective 
Date, which Lake Shore SLL shall be modified to provide for the following: (i) 
Reorganized FG shall remove all structures, buildings, fixtures, and personal property, 
except for the NPDES treatment building, the Ash treatment pond, and any piping 
required for discharge treatment, and structures on the shoreline and extending into 
Lake Erie, to be set forth in a work plan to be reasonably agreed to between the Debtors 
and ODNR, and to complete such activities within 7.5 years of the Effective Date, (ii) 
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the Debtors and ODNR shall use their best efforts to agree to a work plan no later than 
the Effective Date, (iii) long term maintenance for the existing shore structures that 
remain in place, (iv) allow Reorganized FG (or any subsequent transferee of the Lake 
Shore property) access to the Lake Shore SLL property as necessary to perform 
discharge treatment, (v) Reorganized FG shall remove the NPDES treatment building, 
the Ash treatment pond, and any piping and property restoration within 1 year after 
discharge treatment is no longer required, and (vi) all demolition, removal, and 
restoration work shall be in full compliance with all applicable state and federal 
environmental laws, rules, and regulations.  ODNR agrees to an extension under section 
365(d)(4)(B)(ii) of the Bankruptcy Code with respect to the Lake Shore SLL until the 
Effective Date. 

 
New Holdco shall provide a guarantee to Reorganized FG with respect to Reorganized 
FG’s Lake Shore SLL obligations set forth above in the amount of $9 million, and 
ODNR shall be a third party beneficiary of such guarantee. 

 
5) ODNR, subject to its statutory and regulatory requirements, will consider an 

assignment of the Lake Shore SLL as set forth in paragraph (7) of the SLL, including, 
without limitation, consideration of the financial ability, including any provision of 
financial assurance, of any proposed assignees of the Lake Shore SLL to perform the 
demolition, removal and restoration requirements set forth in paragraph 4 above, 
subject to ODNR’s approval not being unreasonably withheld or unreasonably 
conditioned.  If the Director of ODNR approves the assignment, the assignee(s) of the 
Lake Shore SLL shall perform the demolition, removal and restoration requirements as 
set forth in Paragraph 4 above in full compliance with the aforesaid plans agreed to 
between Debtors and ODNR and all applicable state and federal environmental laws, 
rules, and regulations within the time periods set forth in Paragraph 4 above.  

 
6) Lake Shore Oily treatment pond - Within 1 year after discharge treatment is no longer 

required, Reorganized FG shall remove the oily treatment pond on FG’s owned 
property and conduct restoration in full compliance with all applicable state and federal 
environmental laws, rules, and regulations.  

 
New Holdco shall provide a guarantee to Reorganized FG with respect to Reorganized 
FG’s obligations under this Paragraph 6, in the amount of $1 million, and Ohio EPA shall 
be a third party beneficiary of such guarantee. 

If Reorganized FG sells or transfers the property containing the oily treatment pond (the 
“Oily Pond Property”) to a third party purchaser, the asset purchase agreement shall 
require the third party purchaser to meet the removal and restoration deadlines set forth 
above; provided, that if the third party purchaser agrees to provide financial assurance for 
the removal and restoration of the oily treatment pond in the amount of $1 million (or 
such lesser amount agreed by the third party purchaser and Ohio EPA), such purchaser 
will not be bound by the deadline set forth above.  

Subject to the proviso in the immediately preceding sentence, if Reorganized FG sells or 
transfers the Oily Pond Property to a third party purchaser, the asset purchase agreement 
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shall require the third party purchaser to meet the closure and restoration obligations set 
forth above in this Paragraph 6, and provide that Ohio EPA is a third party beneficiary 
with respect to such obligations.  To the extent Reorganized FG sells or transfers the Oily 
Pond Property following the Effective Date, Reorganized FG shall provide to counsel for 
Ohio EPA the following: (i) 60 days’ notice of the scheduled closing date of a proposed 
sale or transfer, (ii) 60 days’ notice, or as soon as reasonably practicable thereafter, the 
name of the prospective purchaser or transferee, and (iii) as soon as reasonably 
practicable, and in no event later than 20 days prior to the scheduled closing date of a 
proposed sale or transfer, a copy of the proposed sale or transfer agreement. 

7) [Reserved]  
 

8) Sammis - New Holdco shall provide a guarantee to Reorganized FG with respect to 
Reorganized FG’s obligations for CCR pond closure, tank and treatment system 
decommissioning and coal pile decommissioning at the W.H. Sammis site, in the 
amount of $2.2 million, and Ohio EPA and US EPA shall be third party beneficiaries of 
such guarantee.     

 
9) To the extent Reorganized FG reissues deactivation notices for Sammis Units 5-7, 

Reorganized FG shall demolish the power plant facility, restore the property in full 
compliance with all applicable state and federal environmental laws, rules, and 
regulations and use reasonable best efforts to do such activities within 5 years of 
deactivation of the units.  

 
New Holdco shall provide guarantees to Reorganized FG with respect to Reorganized 
FG’s obligations under this Paragraph 9, as follows: (i) a guarantee in the amount of 
$14.75 million for environmental obligations, and (ii) a guarantee solely with respect to 
the costs of demolition work (which, for the avoidance of doubt, does not include 
environmental obligations, including any asbestos abatement and removal costs or the 
costs to comply with applicable state and federal environmental laws, rules and 
regulations), which guarantee shall not be limited in amount.  Ohio EPA and US EPA 
shall be third party beneficiaries of such guarantees.    

10) Hollow Rock Landfill - Reorganized Debtors shall comply with Ohio Adm.Code 3745-
37-06 and any other applicable Ohio rule for the transfer of the residual waste landfill 
permit, license, and financial assurance.  

 
General Provisions 

11) All work under this Stipulation shall be in compliance with applicable environmental 
laws and regulations. 

  
12) The Debtors and Environmental Agencies that are third party beneficiaries of the 

guarantees under the Stipulation shall negotiate the form of guarantees, in form and 
substance reasonably acceptable to each party, and file such forms of guarantee on the 
Court docket within 45 days of entry of the Confirmation Order.  To the extent the 
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applicable Parties are unable to reasonably agree to the form of guarantees within that 
time period, the Parties may file a motion or application with the Court to resolve any 
disputes. 

 
13) With respect to the guarantees by New Holdco referenced in this Stipulation, such 

guarantees shall not limit Reorganized FG’s obligations as set forth in this Stipulation. 
 
 

14) The Plan shall include clarifying language that the FE Non-Debtors shall continue their 
guarantees for surety bonding presently in place in favor of the Commonwealth of 
Pennsylvania, Department of Environmental Protection with respect to Little Blue Run 
and the Hatfield’s Ferry Landfill. 

 
 

15) In consideration for the Debtors’ agreements as set forth herein and the Debtors’ 
Stipulations with Pennsylvania Department of Environmental Protection and the Sierra 
Club , the Environmental Agencies agree not to object to confirmation of the Plan, 
provided, that notwithstanding the foregoing, the Environmental Agencies reserve their 
rights with respect to any future changes or amendments to the Plan and any future 
filings of exhibits or documents relating to the Plan.   The Environmental Agencies and 
Debtors further agree (i) to affirmatively take actions to support approval of this 
Stipulation, and (ii) to withdraw all pending discovery requests including, but not 
limited to, any document requests, interrogatories or deposition notices. 

 
 

16) Nothing in this Stipulation or the Plan resolves US EPA’s proof of claim number 1377 
and the Parties rights with respect to proof of claim number 1377 are preserved. 

 
 

17) The Environmental Agencies have not voted on the Plan and are not subject to the 
releases in Article VIII.E of the Plan. 

 
 

18) This Stipulation will be incorporated into the Confirmation Order. 

 
19) This Stipulation may not be modified other than by a signed writing executed by the 

Parties. 

20) The Parties agree that if any court or tribunal of competent jurisdiction determines that 
any provision of this Stipulation is illegal, invalid, or unenforceable, such illegal, 
invalid or unenforceable provisions shall be severed from this Stipulation and the 
remainder of this Stipulation shall not be affected thereby and shall remain in full force 
and effect. 

21) This Stipulation shall be binding upon the Parties hereto and upon all of their affiliates, 
assigns, and successors. 
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22) It is acknowledged that each Party has participated in and jointly consented to the 
drafting of this Stipulation and that any claimed ambiguity shall not be construed for or 
against either Party on account of such drafting. 

23) This Stipulation shall be governed by and construed in accordance with the laws of the 
State of Ohio, without regard to principles of conflicts of law, except to the extent 
federal law applies. 

24) The Bankruptcy Court shall retain jurisdiction over any and all disputes or other matters 
arising under or otherwise relating to this Stipulation.  

 

[Signatures to Follow on Next Page] 
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STIPULATED AND AGREED TO BY:  

Dated: August 15, 2019 
 
 

 

By:  /s/ Michael E. Idzkowski By: /s/ Brad M. Kahn 
FOR THE OFFICE OF THE OHIO 
ATTORNEY GENERAL DAVE YOST 
Michael E. Idzkowski (Ohio Reg. No. 0062839) 
Timothy J. Kern (Ohio Reg. No. 0034629) 
Assistant Attorneys General 
Environmental Enforcement Section 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43215 
Phone: 614-466-2766 
Fax: 614-644-1926 
Email: 
Michael.Idzkowski@OhioAttorneyGeneral.gov 
Timothy.Kern@OhioAttorneyGeneral.gov 
 
Counsel for State of Ohio on behalf of the Ohio
Environmental Protection Agency and the 
Ohio Department of Natural Resources 
 

Kate M. Bradley (0074206) 
Marc B. Merklin (0018195) 
Bridget A. Franklin (0083987) 
BROUSE MCDOWELL LPA 
388 South Main Street, Suite 500 
Akron, OH 44311 
Telephone: (330) 535-5711 
Facsimile:  (330) 253-8601 
Email:    kbradley@brouse.com 

  mmerklin@brouse.com 
  bfranklin@brouse.com 

 
Ira Dizengoff (admitted pro hac vice) 
Lisa Beckerman (ad mitted pro hac vice) 
Brad Kahn (admitted pro hac vice) 
AKIN GUMP STRAUSS HAUER & 
FELD LLP 
One Bryant Park 
New York, NY 10036 
Telephone: (212) 872-1000 
Facsimile:  (212) 872-1002 
Email:    idizengoff@akingump.com 

  lbeckerman@akingump.com 
  bkahn@akingump.com 

 
Scott Alberino (admitted pro hac vice) 
Kate Doorley(admitted pro hac vice) 
AKIN GUMP STRAUSS HAUER & 
FELD LLP 
Washington, D.C. 20036 
Telephone: (202) 887-4000 
Facsimile:  (202) 887-4288 
Email:    salberino@akingump.com 

  kdoorley@akingump.com 
 
Counsel to Debtors  
and Debtors in Possession 

By: /s/ Alan S. Tenenbaum 
FOR THE UNITED STATES 
ENVIRONMENTAL PROTECTION 
AGENCY 
Alan S. Tenenbaum 
Patrick M. Casey 
Nicholas A. McDaniel 
Environmental Enforcement Section 
Environment and Natural Resource Division 
United States Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Tel: (202) 514-5409 
Email: alan.tenenbaum@usdoj.gov 
 
Counsel for The United States Environmental 
Protection Agency 
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